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Commissioner for Patents 
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RESPONSE TO RESTRICTION ACTION 

In response to the Official Action of 9 March 2006, wherein the Examiner has required 

an election as between groups of invention, Applicants hereby elect to prosecute in the present 
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(When using Express Mail, the Express Mail label number is mandatory; 
Express Mail certification is optional.) 

I hereby certify that, on the date shown below, this correspondence is being: 

MAILING 

deposited with the United States Postal Service in an envelope addressed to the Commissioner for Patents, P. 
O. Box 1 450, Alexandria, VA 223 1 3- 1 450. 

37 C.F.R. 1.8(a) 37 C.F.R. 1.10* 

13 with sufficient postage as first class mail. Q as "Express Mail Pefst Office to Address" 
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□ transmitted by facsimile to the Patent and Trademark Office, to (571)-273-8^00 
Date: August 9, 2006 
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^WARNING: Each paper or fee filed by "Express Mail " must have the numben ofihe "Express Mail " mailing 
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"Since the filing of correspondence under §1.10 without the Express Mail mailing label thereon is 
an oversight that can be avoided by the exercise of reasonable care, requests for waiver of this 
requirement will not be granted on petition. " Notice of Oct. 24, 1996, 60 Fed. Reg. 56,439, at 
56,442. 




application the claims of Group I, i.e. claims 1-28 drawn to a composition. Insofar as the 
Examiner has also requested an election as between specific drugs/nutriceuticals, Applicants 
hereby elect "antibiotics". Applicants respectfully make the election(s) with traverse. 

First, with respect to the requirement for an election as between drugs/nutriceuticals, the 
Examiner has categorized this as an election between patentably distinct inventions (rather than 
as an election of species), but this categorization is respectfully believed to be in error. As 
discussed in MPEP 806.01, in passing upon questions of restriction, it is the claimed subject 
matter that is considered and such claimed subject matter that must be compared in order to 
determine the question of distinctness. Applicants respectfully point out that the Examiner has 
not referred to specific claims in making this restriction and that the restriction is therefore 
improper. If the Examiner were to re-categorize the requirement as one for an election of 
species, Applicants respectfully note that each of claims 1-21 and 28 read on the species 
"antibiotics" and should be examined with the elected claims. 

With respect to the requirement for an election as between product and process of use, 
MPEP 806.05(h) makes clear that the Examiner has the burden of providing an example to 
show that (a) the process of using as claimed can be practiced with another materially different 
product; or (b) the product as claimed can be used in a materially different process. The 
Examiner has alleged that the product as claimed can be used in a materially different process 
such as treating wounds. However, Applicants respectfully submit that this is not an example 
of a materially different process. Wounds are often treated with, for example, oral 
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antibiotics whose bioavailability would be enhanced by the claimed process. Accordingly, 
Applicants respectfully submit that the claimed process and the process of the example 
provided by the Examiner are not materially different, and that the Examiner has not met the 
USPTO burden of showing distinctness as between the claimed product and process of use. 
For this reason, Applicants respectfully submit that the requirement for restriction should be 
withdrawn. 

Applicants have fully responded to the outstanding Official Action, and now respectfully 
request an early action on the merits of at least the elected claims. 

Respectfull/supmitted, 

CmF^KD J. MASS 
UADAS & PARRY LLP 
£6/WEST 6 1ST STREET 
MEW YORK, NEW YORK 10023 
REG. NO.30,086(212)708-1890 



